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iv. Wittmus Drive. DEVELOPER shall install the six foot (6’) wide sidewalk 

within the Wittmus Drive right-of-way abutting the Development Area. 

P. Traffic Signals and Intersection Improvements. Responsibility for participation in the 

traffic signals and intersection improvements shall be as follows: 

i. 114
th
 Street and Highway 370. DISTRICT shall assume Sanitary and 

Improvement District No. 275’s responsibility for installation of the traffic signal 

at 114
th

 Street and Highway 370, including, but not limited to, the traffic signal 

and any intersection improvements related to such traffic signal. DISTRICT 

shall act as the lead agency for installation of said signal. CITY has, as a 

condition of CITY’S approval of Prairie Hills, required Sanitary and 

Improvement District No. 302 to proportionally Cost share in said signal. 

Further, CITY, as a condition to CITY'S approval for any other Sanitary and 

Improvement District or any other private developer on the southeast corner or 

northwest corner of the Highway 370 and 114
th
 Street intersection, shall require 

such Sanitary and Improvement Districts or private developers to 

proportionately reimburse DEVELOPER for the Cost of installing and financing 

the 114
th

 Street and Highway 370 traffic signal. 

ii. 114
th
 Street and Cumberland Drive. DISTRICT shall be responsible for 100% of 

the Cost of the traffic signal and intersection improvements at 114
th
 Street and 

Cumberland Drive, including, but not limited to, the traffic signal and any 

intersection improvements related to such traffic signal. DISTRICT shall act as 

the lead agency for the installation of said signal and any related intersection 

improvements and shall commence construction and installation of said 

improvements as soon as they are Warranted, subject to Section 4(B) of this 

Agreement. In the event that the development to the west dedicates a street that 

extends Cumberland Drive west of 114
th
 Street, CITY, as a condition to CITY’S 

approval for any other Sanitary and Improvement District or any other private 

developer of the property west of 114
th
 Street, shall require such Sanitary and 

Improvement District or private developer to proportionately reimburse 

DISTRICT for the cost of installing and financing the 114
th
 Street and 

Cumberland Drive traffic signal.  

iii. Cumberland Drive and Wittmus Drive. DEVELOPER shall be responsible for 

100% of the Cost of the traffic signal and intersection improvements at 

Cumberland Drive and Wittmus Drive, including, but not limited to, the traffic 

signal and any intersection improvements related to such traffic signal. 

DEVELOPER shall act as the lead agency for the installation of said signal and 

any related intersection improvements and shall commence construction and 

installation of said improvements as soon as they are Warranted, subject to 

Section 4(B) of this Agreement,. 

iv. Highway 370 and Wittmus Drive. DISTRICT shall reimburse Sanitary and 

Improvement District No. 300 for 25% of the Cost of the Highway 370 and 
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Wittmus Drive traffic signal and turn lane improvements as established in the 

Granite Falls Subdivision Agreement. 

Q. Wastewater Service Agreement Exhibits. DEVELOPER shall be responsible for 

providing all exhibits required for the amendment to CITY’s Wastewater Sewer 

Agreement with the City of Omaha as requested by CITY.  

 

Section 11 

Outlots in Private Ownership 

A. Maintenance of and Transfer of Title to Outlots. DEVELOPER shall be responsible for 

maintaining the outlots within the Development Area or transferring ownership of said 

outlots to DISTRICT for maintenance. CITY shall not have any responsibility for 

maintenance of outlots that are not under CITY’s ownership. If DEVELOPER retains 

ownership of any outlot within the Development Area, DEVELOPER agrees that, at 

least sixty (60) days prior to closing on the sale, donation or other transfer said outlot to 

any entity other than the Granite Falls Commercial Business Association, it shall 

provide CITY with notice of such intended transfer and a copy of the written notice 

DEVELOPER provided to the transferee that no buildings can be constructed on said 

outlot. DEVELOPER further agrees to pay all property taxes due for any outlot owned 

by DEVELOPER in a timely manner to prevent said outlot from being offered at the 

Sarpy County tax sale. DEVELOPER and DISTRICT agree that ownership of Outlots 

A, B, C, and D and all easements rights owned by DEVELOPER and DISTRICT within 

the Development Area, shall be transferred to the Granite Falls Commercial Business 

Association prior to annexation by CITY. 

 

Section 12 

Annexation 

A. Annexation Notice. Any time subsequent to when DISTRICT is put on written notice 

by CITY that CITY is conducting an investigation to determine the feasibility of 

annexing said DISTRICT, then DISTRICT shall make no further expenditures for 

any purpose, except for those expenditures previously authorized by a duly approved 

budget, without first obtaining permission of CITY, which permission must be 

granted by a majority vote of those members elected or appointed to City Council. 

B. Obligations upon Annexation. Upon annexation of the Development Area and 

merger of DISTRICT with CITY, the following shall occur: 

i. Within thirty (30) days of the merger of DISTRICT with CITY, 

DISTRICT shall submit to CITY a written accounting of all assets 

and liabilities, contingent or fixed, of DISTRICT; provided, 

however, DISTRICT shall not be required to provide such written 
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accounting in the case of a partial annexation of the Development 

Area;  

ii. Within sixty (60) days of the merger of DISTRICT with CITY, 

DISTRICT shall provide all books, records, paper, property and 

property rights of every kind, contracts, obligations and choses in 

action of every kind, held by or belonging to DISTRICT to CITY;  

iii. Within ninety (90) days, DISTRICT agrees it shall require its 

agents, contractors, and consultants, including, but not limited to, 

DISTRICT Attorney, DISTRICT Engineer, and DISTRICT 

underwriter(s), municipal advisor(s), and other financial advisor(s) 

to provide all records of every kind pertaining to DISTRICT to 

CITY;  

iv. That should CITY annex the entire area of DISTRICT prior to 

DISTRICT’s levy of special assessments for the Public 

Improvements authorized in Section 3, and thereby succeed to said 

DISTRICT’s power to levy special assessments, CITY shall levy the 

same; 

v. CITY shall be liable for and recognize, assume, and carry out all 

valid contracts and obligations of DISTRICT;  

vi. CITY shall provide inhabitants of the Development Area so 

annexed with substantially the services of other inhabitants of 

CITY as soon as practicable; and  

vii. The laws, ordinances, powers, and government of CITY shall 

extend over the Development Area so annexed. 

C. Partial Annexation. The Parties mutually agree that in the event CITY annexes any 

part of the Development Area, and said annexation does not include the entire territory 

of DISTRICT, then a division of assets and liabilities of said DISTRICT in connection 

with such partial annexation of DISTRICT shall be made on the basis of an equitable 

apportionment of the assets and liabilities of DISTRICT attributable to the area 

annexed by CITY, and CITY shall not be required to assume in connection with such 

partial annexation any indebtedness of such DISTRICT which is attributable to Public 

Improvements in or expenses incurred in connection with areas other than the area so 

annexed by CITY. 

Upon completion of a partial annexation of the Development Area, DISTRICT 

agrees to provide CITY with all books, records, paper, property and property rights 

of every kind, contracts, obligations and choses in action of every kind held by or 

belonging to DISTRICT, which are specifically related to that portion of the 

Development Area so annexed.  
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Any partial annexation of the Development Area shall comply with the provisions 

of Neb. Rev. Stat. § 31-766.  

 

Section 13 

Miscellaneous Provisions 

A. Incorporation of Recitals. The recitals set forth above are, by this reference, 

incorporated into and deemed part of this Agreement.  

B. Termination of Agreement. This Agreement shall not be terminated except by written 

agreement between DEVELOPER, DISTRICT, and CITY, subject to Section 13(L) 

in the event a party to this Agreement or subsequent amendments dissolves, or 

ceases to exist by some other means, without any valid successors or assigns. 

C. Agreement Binding. The provisions of this Agreement, and all exhibits and 

documents attached or referenced herein, shall run with the land and shall be binding 

upon, and shall inure to the benefit of, the Parties, their respective representatives, 

successors, assigns, heirs, and estates, including all successor owners of the real estate 

described in the attached Exhibit “A”. Every time the phrase “successors and assigns”, 

or similar language, is used throughout this Agreement, it is to be attributed the same 

meaning as this “Agreement Binding” provision. No special meaning shall be 

attributed to any instance herein in which the name of a Party is used without the 

phrase “successors and assigns” following immediately thereafter, unless expressly 

stated otherwise. 

D. Non-Discrimination. In the performance of this Agreement, the Parties, their agents, 

contractors, subcontractors, and consultants shall not discriminate, or permit 

discrimination, against any person on account of disability, race, color, sex, age, 

political or religious opinions or affiliations, or national origin  in violation of any 

applicable laws, rules, or regulations of any governmental entity or agency with 

jurisdiction over any such matter. 

E. Governing Law. The Parties to this Agreement shall conform to all existing and 

applicable CITY ordinances, resolutions, state and federal laws, and all existing and 

applicable rules and regulations. Any dispute arising from this contractual relationship 

shall be governed solely and exclusively by Nebraska law except to the extent such 

provisions may be superseded by applicable federal law, in which case the latter shall 

apply.  

F. Forum Selection and Personal Jurisdiction. Any dispute arising from this contractual 

relationship shall be solely and exclusively filed in, conducted in, and decided by the 

courts located in Sarpy County, Nebraska. As such, the Parties also agree to exclusive 

personal jurisdiction in the courts located in Sarpy County, Nebraska.  
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G. Related Contract(s) Voidable. No elected official or any officer or employee of CITY 

shall have a financial interest, direct or indirect, in any CITY contract related to this 

Agreement. Any violation of this section with the knowledge of the person or 

corporation contracting with CITY shall render the contract voidable by the Mayor or 

City Council. 

H. No Waiver of Regulations. None of the foregoing provisions shall be construed to 

imply any waiver of any provision of the zoning or planning requirements or any other 

section of the Papillion Zoning Code or Ordinances. 

I. No Continuing Waivers. A waiver by any Party of any default, breach, or failure of 

another shall not be construed as a continuing waiver of the same or of any subsequent 

or different default, breach, or failure. 

J. Assignment. Neither this Agreement nor any obligations hereunder shall be assigned 

without the express written consent of CITY, which may be withheld in CITY’s sole 

discretion.  

K. Entire Agreement. This Agreement and all exhibits and documents attached or 

referenced herein, which are hereby incorporated and specifically made a part of this 

Agreement by this reference, express the entire understanding and all agreements of 

the Parties. Specifically, this Agreement supersedes any prior written or oral 

agreement or understanding between or among any of the Parties, whether 

individually or collectively, concerning the subject matter hereof. 

L. Modification by Agreement. This Agreement may be modified or amended only by a 

written agreement executed by all Parties. In the event a party to this Agreement or 

subsequent amendments dissolves, or ceases to exist by some other means, without 

any valid successors or assigns, said party shall be considered to be without signing 

authority; therefore, the signature of said party shall not be required in order to 

validly execute subsequent modifications or amendments to this Agreement. Any 

modifications to this Agreement must cause this Agreement and all performance 

obligations hereunder to conform to the requirements of any applicable laws, rules, 

regulations, standards, and specifications of any governmental agency with 

jurisdiction over any such matter, including any amendment or change thereto, without 

cost to CITY.  

M. Notices, Consents, and Approval. Unless expressly stated otherwise herein, all 

payments, notices, statements, demands, requests, consents, approvals, authorizations, 

or other submissions required to be made by the Parties shall be in writing, whether or 

not so stated, and shall be deemed sufficient and served upon the other only if sent by 

United States registered mail, return receipt requested, postage prepaid and addressed 

as follows:  

i. For DEVELOPER: B.H.I. Development, Inc.  

1205 S. 150th Street, Suite 100  

Omaha, NE 68138  

 Attn: Gerald L. Torczon, President 
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ii. For DISTRICT: Sanitary and Improvement District  

No. 315 of Sarpy County, Nebraska  

c/o FULLENKAMP DOYLE & JOBEUN 

11440 W Center Rd. #C 

Omaha, NE 68144 

Attn: John Fullenkamp 

  

     With Copy to: c/o FULLENKAMP DOYLE & JOBEUN 

11440 W Center Rd. #C 

Omaha, NE  68144 

Attn: John Fullenkamp 

 

iii.     For CITY: City Clerk 

City of Papillion 

122 East Third Street 

Papillion, NE 68046 

 

Such addresses may be changed from time to time by written notice to all other 

Parties. 

N. Headings. The section headings appearing in this Agreement are inserted only as a 

matter of convenience, and in no way define or limit the scope of any section. 

O. Severability. In the event that any provision of this Agreement proves to be invalid, 

void, or illegal by a court of competent jurisdiction, such decision shall in no way 

affect, impair, or invalidate any other provisions of this Agreement, and such other 

provisions shall remain in full force and effect as if the invalid, void, or illegal 

provision was never part of this Agreement. 
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ATTEST:     CITY OF PAPILLION, a Nebraska  

      Municipal Corporation 

 

 

__________________________________ By_____________________________________ 

Elizabeth Butler, City Clerk David P. Black, Mayor 

 

 

CITY SEAL 
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SANITARY AND IMPROVEMENT DISTRICT 

NO. 315 OF SARPY COUNTY, NEBRASKA 

 

 

By_____________________________________ 

 Gerald Torczon, Chairman 

 

 

 

 

 

 

 

 

 

STATE OF NEBRASKA ) 

) ss. 

COUNTY OF SARPY ) 

 

 

 Before me, a notary public, in and for said county and state, personally came Gerald 

Torczon, Chairman of Sanitary and Improvement District No. 315 of Sarpy County, Nebraska, 

known to me to be the identical person who executed the above instrument and acknowledged 

the execution thereof be his voluntary act and deed on behalf of such District. 

 

Witness my hand and Notarial Seal this _____ day of _________________, 2016. 

 

 

____________________________________ 

Notary Public 
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BHI Development, Inc., a Nebraska 

corporation. 

 

By___________________________________ 

               Gerald L. Torczon, President 

 

 

 

 

 

 

 

 

 

STATE OF NEBRASKA ) 

) ss. 

COUNTY OF SARPY ) 

 

 

 Before me, a notary public, in and for said county and state, personally came Gerald L. 

Torczon, President of BHI Development, Inc., a Nebraska corporation, known to me to be the 

identical person who executed the above instrument and acknowledged the execution thereof be 

his voluntary act and deed on behalf of such corporation. 

 

Witness my hand and Notarial Seal this _____ day of ________________, 2016. 

 

 

____________________________________ 

Notary Public 
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